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THE ANATOMY OF A LAWSUIT
•
•
•
•
•

INCIDENT/ACCIDENT
CLAIM AGAINST CITY
CITY INVESTIGATION: ACCEPT OR REJECT CLAIM
COMPLAINT
PREPARE DEFENSE
– INTERVIEW WITNESSES
– INVESTIGATE CITY PLANS/POLICIES/PROCEDURES
– GATHER DOCUMENTARY EVIDENCE

•
•
•
•

DISCOVERY
DEPOSITIONS
EXPERT DEPOSITIONS
INFORMAL RESOLUTION v. TRIAL

QUESTIONS OF A LAWSUIT:
WHO IS LIABLE?
• Pedestrian for not exercising reasonable care?

• City if it had actual or constructive knowledge
of the dangerous condition?
• Property owner for not maintaining the
sidewalk adjacent to its property?

Cal. Gov. Code § 835
§ 835. Conditions of liability
Except as provided by statute, a public entity is liable for injury caused by a
dangerous condition of its property if the plaintiff establishes that the
property was in a dangerous condition at the time of the injury, that the
injury was proximately caused by the dangerous condition, that the
dangerous condition created a reasonably foreseeable risk of the kind of
injury which was incurred, and that either:

(a) A negligent or wrongful act or omission of an employee of the public
entity within the scope of his employment created the dangerous
condition; or
(b) The public entity had actual or constructive notice of the dangerous
condition under Section 835.2 a sufficient time prior to the injury to have
taken measures to protect against the dangerous condition.

Cal. Gov. Code § § 835; 835.2
• Gov. Code § 815: City is only liable to the extent
provided by statute
• Gov. Code § § 835, 835.2: To recover for damages
stemming from a dangerous condition of public
property, plaintiff must show that
– The negligent act or omission of a city employee caused
the dangerous condition or
– That city had actual or constructive notice of the
dangerous condition in time in order to take measures to
protect against the dangerous condition

Trivial Defect
• How does the Court determine whether a
given defect is trivial or dangerous?
• It is for the court to determine whether, as a
matter of law, a given defect is not dangerous.
This is to guarantee that cities do not become
insurers against the injuries arising from trivial
defects.

Trivial Defect: Relevant Factors
•
•
•
•

Size
Location
Surrounding area and lighting conditions
Whether it has been the cause of other accidents
– Claims? Lawsuits?
– Check with the adjacent property owner and/or tenant!

•
•
•
•

Accident occur at night in an unlighted area?
Area frequently traveled?
Uplift up to ¾” is typically trivial in nature
Ex: Jordan-Sassi v. City of Albany

Streets & Highway Code § 5610
• Common Law: No duty on property owner
• Sts & Hw. Code § 5610: Imposes a duty of repair on
the abutting property owners for defects in
sidewalks, regardless of who created the defects, but
does not of itself create tort liability to injured
pedestrians or a duty to indemnify municipalities,
except where a property owner created the defect or
exercised dominion or control over the abutting
sidewalk.

Gonzales v. City of San Jose
(2006) 125 Cal. App. 4th 1127
• Joint and several liability – public policy ‐ not a
full transfer of duty or liability

• In addition to duty to maintain, now owner
has civil liability to pedestrians (negligent
failure to maintain and/or notify the entity)

City Ordinances
• A municipality may alter the principles in 5610
by ordinance with clear and unambiguous
language imposing liability on a property
owner for sidewalk injuries.

• Allows plaintiffs to sue owner directly – and
for City to cross‐complain

Practical Effect of an Ordinance
•
•
•
•

Share Liability
Share Cost of Defense
Share Settlement
Cities with no Ordinance:
– City is Liable for a dangerous condition of public
property if it had actual and/or constructive notice

Clear and Unambiguous Ordinance
Language: City of Sausalito
17.36.020 Duty of property owner to repair and maintain sidewalk.
As set forth in California Streets and Highways Code Section 5610, the owner of real property adjacent to or fronting on any
portion of a sidewalk area shall repair and maintain such sidewalk area in a safe and nondangerous condition at the owner’s
cost and expense. The owner shall have the primary and exclusive duty to perform such repair and maintenance,
whether or not the City has notified the owner of the need for such repair or maintenance or has performed similar
maintenance or repairs in the past. The duty to repair shall include the repair of damage caused by any force(s) including,
without limitation, damaged caused by trees planted within the public right-of-way or adjacent private property.
Notwithstanding the foregoing, if the owner believes that damage to the sidewalk area has been caused by a tree planted by
the City, the owner shall so notify the City Engineer in writing and in the event that the City Engineer, or his designee,
determines that all or a portion of the damage to the sidewalk area was caused by a tree planted by the City, the City shall
repair the damage to the sidewalk area caused solely by the City planted tree; provided, however, that the City’s repair of
such damage does not alter or affect the provisions of SMC 17.36.030.
Sidewalk areas with a vertical displacement greater than one-half inch between the edges of cracks and walks with rough
nonuniform exposed aggregate surfaces are examples of walks that are considered out of compliance and in need of repair.
Maintenance and repair of sidewalk areas shall include, but not be limited to, maintenance and repair of surfaces including
grinding, replacement of sidewalk, repair and maintenance of curbs and gutters which are an integral part of the sidewalk,
removal of weeds and/or debris, tree root pruning and installing root barriers, trimming of shrubs and/or ground cover.
[Ord. 1168 § 1, 2003.]

Clear and Unambiguous Ordinance
Language: City of Sausalito
17.36.030 Liability for injuries to public.
Any owner required by SMC 17.32.020 to repair and maintain any portion of a sidewalk area shall owe a duty to members of
the general public, including travelers on the sidewalk area, to repair and maintain the sidewalk area in a safe and
nondangerous condition. It shall be a violation of this chapter for any owner to fail to perform the duties and obligations
established by SMC 17.36.020 or to perform such duties and obligations in a negligent manner. If any person suffers
personal injury or damage to property as a result of the failure of any owner to maintain any sidewalk area in a safe and
nondangerous condition as required by SMC 17.36.020, the owner shall be directly liable to such person for the resulting
injury or damages. The City shall have a cause of action for indemnity against any owner for any damages, including
without limitation attorneys’ fees, costs, any judgments, awards or settlement proceeds it may be required to pay as
satisfaction of any judgment or settlement of any claim that results from injury to persons or property as a legal result of the
failure of the owner to maintain the sidewalk area in accordance with the requirements of this chapter. [Ord. 1168 § 1,
2003.]

Ineffective City Ordinance:
Careful Use of Language
“The

property owners of lots or portions of lots fronting on or adjacent
to any portion of a street or any portion of a sidewalk area between the
property line of the lots and the street line and any persons in
possession of such lots by virtue of any permit or right, shall owe a duty
to members of the public to keep and maintain the sidewalk area in a
safe and non- dangerous condition. If, as a result of the failure of any
property owner to maintain the sidewalk areas in a non-dangerous
condition, any person suffers injury or damage to person or property, the
property owner shall be liable to such person for the resulting damages
or injury. The requirements of this section shall not apply with respect
to any sidewalks installed by the Town or damaged by any trees, shrubs,
hedges and other landscaping installed and maintained by the Town.”

Reasonableness
• A public entity is not liable for a dangerous condition
of its property that causes a reasonably foreseeable
injury despite the entity’s actual or constructive
knowledge of the condition if the public entity can
establish that the action it took to protect against the
risk of injury for the failure to take such action was
reasonable.
• Reasonable?
– Consider the time and opportunity the public entity had
to take action and weigh the probability and gravity of the
potential injury against the practicability and cost of
protecting against the risk of such injury

Reasonableness As An Affirmative
Defense
CACI 1112 Affirmative Defense—Reasonable Act or Omission to Correct
(Gov. Code, § 835.4(b))
A public entity is not responsible for harm caused by a dangerous condition if its
failure to take sufficient steps to protect against the risk of injury was reasonable. If
[DEFENDANT] proves that its conduct was reasonable, then your verdict must be for
[DEFENDANT].
In determining whether [DEFENDANT]'s conduct was reasonable, you must consider:

1) How much time and opportunity it had to take action.
2) You must also weigh the likelihood and the seriousness of the potential injury
against the practicality and cost of protecting against the risk of injury.

Reasonableness As An Affirmative
Defense
This is mostly a new and untested defense, but it is applicable to
all cities. Reasonableness is a question of fact for the jury; it
cannot be asserted in a summary judgment.
This affirmative defense and jury instruction is particularly
helpful in that it absolves the city of liability if/when they have
actual or constructive notice of the dangerous condition under
Gov. Code 835 (b).

Reasonableness
The Supreme Court has pointed out that the California Law Revision Commission
explained:
Under this section, a public entity may absolve itself from liability for creating or failing to remedy a
dangerous condition by showing that it would have been too costly and impractical for the public entity to
have done anything else. This defense has been provided public entities in recognition that, despite
limited manpower and budgets, there is much that they are required to do. Unlike private enterprise, a
public entity often cannot weigh the advantage of engaging in an activity against the cost and decide not
to engage in it. Government cannot ‘go out of the business' of governing. Therefore, a public entity should
not be liable for injuries caused by a dangerous condition if it is able to show that under all the
circumstances, including the alternative courses of action available to it and the practicability and cost of
pursuing such alternatives, its action in creating or failing to remedy the condition was not unreasonable.
Because of financial or political constraints, the public entity may not be able to accomplish what
reasonably would be expected of a private entity. Metcalf v. Cty. of San Joaquin (2008) 42 Cal. 4th 1121,
1138.

Therefore, government code 835.4 and Metcalf stand for the notion that fiscal and
practical realities are proper matters to raise in a sidewalk defense by showing that
the City’s inspection and repair program is reasonable given the City’s limited budget
and resources.

Tagliaferri v. City of Los Angeles
(2011)
Tagliaferri v. City of Los Angeles (2011) is an unpublished, but demonstrative case
where the City of Los Angeles employed this defense at trial and succeeded. This case
can be used as guidance as to what types of evidence/testimony can be presented in
support of this defense, which include:
 Documents relating to City directives on asphalt/concrete repairs to defective
conditions on sidewalks.
For instance: “Considering that the Bureau repairs approximately 200,000
potholes annually, it is not possible to keep pace with the ever increasing backlog
of defective concrete conditions requiring temporary asphalt repairs. Therefore,
effective immediately, temporary asphalt repairs to defective conditions on
sidewalk, curbs and driveway approaches may be requested and performed only
at the location of the request.”

Tagliaferri v. City of Los Angeles
(Continued)
 Street Services Superintendent/Public Works employee testifying as to the number
of miles of sidewalks potentially needing inspection/repairs and the limited number of
City employees available to make such repairs, e.g. hardships and realities facing the
city.
 Evidence which illustrates the City’s budgetary constraints that limit the City’s
ability to employ more individuals to make such sidewalk repairs.
 Evidence that the City’s inspection/repair program was reasonable and did not
provide the opportunity to prevent such risk of injury because of the said budgetary
constraints and limited resources available. The City must prioritize the necessity for
repairs as there are only so many resources to take care of all complaints and citywide
hazards. For instance, “City prioritizes the repairs it makes in light of the safety
concerns raised by the complaint. Potholes on commercial streets had a higher
priority than potholes on residential streets. Sidewalk repairs were less of a priority
because potholes posed a great danger to motorcyclists driving at a fast speed.”

CASE STUDY: CITY OF SAUSALITO

